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BAIL AMENDMENT BILL 2007 
Second Reading 

Resumed from 20 June. 

MS S.E. WALKER (Nedlands) [12.34 pm]:  I am lead speaker for the opposition on the Bail Amendment Bill 
2007.  The opposition will support this bill, subject to our going through it in some detail.  The law and 
procedure relating to bail is found primarily in the Bail Act 1982, which was not proclaimed until 1989.  In 1979, 
the then Attorney General, Hon Ian Medcalf, QC, MLC, asked the Law Reform Commission of Western 
Australia to review the law and procedures relating to bail as a matter of priority.  He did so for several reasons, 
according to the report undertaken by the then commissioners: Mr D.K. Malcolm, as he then was, who was the 
chairman of the commission, Mr Neville Crago and Mr Eric Freeman.   

Point of Order 

Mr J.A. McGINTY:  The member for Nedlands has a very delicate and gentle voice and I am struggling to hear 
it.  I was wondering whether you might ask some members to vacate the chamber, Mr Acting Speaker.   

The ACTING SPEAKER (Dr S.C. Thomas):  That is a fair comment.  If members wish to carry on 
conversations, I ask them to do so outside the chamber.   

Debate Resumed 

Ms S.E. WALKER:  I am also a delicate and gentle person, Attorney General.   

The then Attorney General asked for the review, firstly, because bail was the subject of wide public concern.  
The commission advertised in The West Australian for submissions.  Wide-ranging discussions were held and an 
interim working paper, titled “Review of Bail Procedures,” was published in 1977.  Prior to this working paper, 
no study of the Western Australian bail system had been undertaken.  The commission was faced with a situation 
in which the law on bail procedures was found in 117 separate provisions in 14 different statutes dating from 
1679 to 1977.  There were also 14 relevant regulations in the then Criminal Practice Rules.  Additionally, not all 
the law was found in the statutes or regulations; there were also principles from decided cases and practice 
directions.  The report states that at that stage there was - 

. . . no single source of authority either for the power to grant bail, or as to the relevant principles on 
which the bail decision should be made.  

The report observed in part that - 

There are doubts as to the legality of some practices adopted by bail-decision-makers . . .  

And that - 

. . . there are conflicting views as to the applicable law. 

The commissioners postulated that the possible reason for uncertainty was the unsystematic development of the 
principles as an adjunct to criminal procedure in Western Australia.  The commissioners therefore recommended 
a single bail act to deal with all aspects of bail for defendants at all stages of criminal proceedings.  Quite a lot of 
work was put into that working paper by the Law Reform Commission and also, eventually, into the report, a 
copy of which I have with me.  Old Western Australian Law Reform Commission reports are marvellous.  Many 
of them are still relevant today, because they have lain around for many years and nobody has bothered to take 
any notice of some of their recommendations.  In this case, one of the people who made recommendations was 
the former Chief Justice, Hon David Malcolm, the then chairman of the Law Reform Commission.  A lot of what 
the commissioners had to say and a lot of their research is a valuable part of Western Australia’s legal history.  I 
have enjoyed looking at the report and the working paper.  Some of the comments that the commissioners made 
about bail are still relevant.  I will come to those.  When looking at this legislation, I thought about what bail is.  
Bail is defined in the working paper, “Review of Bail Procedures,” as being - 

. . . the procedure whereby a defendant - 

That is, a person charged with an offence - 

who is in custody, otherwise than by sentence of a court, can be released from that custody 
conditionally upon his undertaking to attend the court to answer the charge and be dealt with according 
to law. 

There will be a lapse of time between the apprehension of an offender and his possible conviction.  If a police 
officer picks up somebody who has committed an offence and takes that person to the East Perth lockup, he has 
the authority to release that person to bail.  He has to take that person before a magistrate.  Different 
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circumstances and situations apply and there are a number of bail decision-makers in Western Australia.  It is 
important to note that between the time the offender is apprehended and his or her possible conviction there will 
be a time lapse.  Administrative arrangements have to be made and the cases must be prepared.  If the offender is 
convicted, there will be a time lapse between when he lodges an appeal and it is heard.  Subject to these matters 
the question arises: should the accused be kept in custody or allowed to go free?  That is the dilemma facing 
society on bail issues.  Firstly, a person is presumed innocent until found guilty; and, secondly, the public has an 
interest in ensuring that the accused is brought before the courts and dealt with.   

The working paper noted that if everyone were allowed to go free during necessary intervals, there would be a 
danger that not many would turn up.  It noted that in England prior to the 1820s there was no effective police 
force and, therefore, the apprehension of people at trial would be difficult.  That still applies today.  Society 
either keeps everybody locked up until trial or sentence or allows a bail decision-maker to use his or her 
discretion whether to grant a form of conditional release.  This is a compromise between the two conflicting 
interests.   

The commission, in its working paper, argued that notwithstanding an issue arising there is a fundamental place 
for bail in the criminal justice system.  This was despite public concern, even back then, that particular offenders 
such as drug dealers and bank robbers should be denied bail as a matter of course.  Alternatively, a case could be 
mounted that there are too many people in jail and some are being unnecessarily detained.  This argument could 
readily be supported because of the injustice that can occur with detention, causing disruption to the life of the 
accused, when he or she is presumed innocent.  We know that.  In the budget estimate hearings it was the 
Attorney General, the Minister for Corrective Services or even Ian Johnson who commented on the number of 
people who are held on remand in our jails.   

Members in this place are far removed from what happens at remand centres and the effect of remand on people.  
Many of the people who appear before the court do not have any visible support.  Nobody wants to give them an 
undertaking.  These people might have a trivial criminal record, but they are remanded, and that has a profound 
impact on their relationships, jobs and homes.  Over time we have heard that people have paid enormous fees to 
people from the independent bar to defend them in court cases; they mortgage their homes only to lose them.  
Western Australia has one of the worst records of all the states for the time lapse between when a person is 
apprehended and when he appears for trial, and that is a problem.  In this regard the Chief Judge of the District 
Court, Judge Antoinette Kennedy, referred in her last annual report to the need for two additional judges.  The 
Attorney General has appointed some new judges lately.  I do not know whether that will allow the court to 
reach its target of 20 weeks per person.  If an accused is remanded in custody and has to wait 18 months for a 
trial and is then found not guilty, he has already spent 18 months in custody.  He might have lost his job, his 
home and possibly had personal relationships severed.  These things need to be taken into account.   

During the parliamentary break I visited the Magistrates Court and District Court on some sentencing days.  I 
observed some of the young men and perhaps not so young men there.  The people who were in attendance to 
support them were their mothers.  I had a friend with me and we went into the courtroom and listened to the 
Chief Judge, and the observation I made while sitting at the back of the court was that the mothers were there, 
not the fathers.  I did not know whether it was because the mothers stayed at home, but these young men were 
facing some very serious sentences.   

When people visit the Magistrates Court, they learn a lot about society.  It was interesting for me to observe how 
hard the judges work.  A lot of criticism is made of our judges, but I could see clearly that the Chief Stipendiary 
Magistrate and the Chief Judge were across everything.  The courts were running smoothly, despite their 
enormous workload.  It is important for every member of Parliament to visit the courts to see how the system 
works and observe what effect the laws we make have on people.  Perhaps the Attorney General can tell me 
whether he has responded to the Chief Judge of the District Court’s plea for additional judges to address the 
workload of the District Court.   

Mr J.A. McGinty:  She said she wanted two additional judges, which is what she got.   

Ms S.E. WALKER:  The Attorney General should not be tricky.  She needed three.   

Mr J.A. McGinty:  She only said two.   

Ms S.E. WALKER:  She said two, but she was waiting for one because somebody had retired. 

Mr J.A. McGinty:  I am not talking about replacements; I am talking about additional - one in last year’s budget 
and one appointed within the past month.   

Ms S.E. WALKER:  She probably needs another one in that case.  It is unfair of the Attorney General to say 
that the judges have to work harder.  More members should go to the courts and observe what they do.  
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I found it remarkable that the working papers talked about the delay in the system in 1977.  It was pointed out 
that the delay was outrageous.  The delay at that time was four months; now it is up to 18 months.  That 
demonstrates the state we are in.  Even back in 1977 the working papers and the report on bail talked about 
compensation for people who spent 18 months - at that time it would have been four months - on remand.  The 
reforms that were suggested 30 years ago to overcome the then issues are the very same issues confronting us 
today.  Those issues include summons procedure; speedier trials, which we have never got; and compensation 
for those detained in custody and ultimately acquitted.  The working paper states that the reforms were suggested 
to emphasise the value society places on freedom.  

More recently, suggested reforms to the current bail system include home detention bail.  My experience of 
home detention bail is that it is a joke.  An example I can give, which I think I have given previously, occurred 
when I was one of the counsel on the successful Argyle Diamonds trial - the state v Lindsay Gordon Roddan, the 
person who masterminded the taking of the diamonds through Barry Crimmins, who was the security officer at 
the mine.  We had a conviction on that trial.  Roddan had home detention bail, which is taken into account when 
one is sentenced.  He was a pest in the system.  He has since died.  I remember that he used to park his car 
somewhere in Parliament Place and go into the shops, including coffee shops, on his walk into the city.  I turned 
up at my hairdressers in Queen Street one day to be told, “We had that guy here the other day and he had his hair 
done.”  I suppose his argument was that one has to have his hair done and one has to eat and drink.  My point is 
that the system can be abused.  Home detention bail is used as a credit towards any sentence that is passed down.   
The other suggestions were intervention and treatment programs.  One review I looked at was on the Queensland 
bail laws, which have recently been reviewed.  I had a look at that review of 2000.  The other review was the 
New South Wales Parliamentary Library research service briefing paper “Bail Law and Practice: Recent 
Developments” of 2002.  In New South Wales a police drug bail scheme, the Cabramatta merit program, has 
operated since 1 July 2001. 
Debate interrupted, pursuant to standing orders. 
[Continued on page 7689.] 
 


